AGREEMENT BETWEEN CONTRACTOR AND OWNER

DOCUMENT 00500

THIS AGREEMENT made the________ day of _______________ 

in the year two thousand two, by and between

_____________________________________________________________________________________

a corporation organized under the laws of_____________________, and having a usual place of business in____________________, in the County of_____________, hereinafter called the CONTRACTOR, and the City of Salem, Massachusetts, a municipal corporation in Essex County, Massachusetts, hereinafter called the OWNER, WITNESSETH, that the CONTRACTOR and the OWNER, for the consideration hereinafter named, agree as follows:

ARTICLE I - SCOPE OF WORK.

The Contractor shall furnish all labor, materials, equipment and insurance to perform all work required for xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx Salem, Massachusetts, in strict accordance with the Contract Documents dated  xxxxxxxx and the Addenda thereto numbered____________, and the Drawings, all as prepared by xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. The said Documents, Specifications, Addenda, Drawings and the GENERAL AND SUPPLEMENTARY CONDITIONS of the Contract are incorporated herein by reference and are made a part of this Agreement.

ARTICLE 2 - CONTRACT PRICE

The Owner shall pay the General Contractor for the performance of this Contract, subject to additions and deductions provided herein, in current funds, the sum of

___________________________________________________________________DOLLARS

($_____________________________________).

The Contract Sum is subdivided as follows:

ITEM 1: The work of the General Contractor, being all work other than that covered by Item 2:

__________________________________________________________________DOLLARS

($____________________________________).

ITEM 2: 
The Work of the Sub-Bidders:

1. Section xxxxxxxxxxxxxxxxxxxxxxx

Subcontractor____________________________________________$____________________

2. Section xxxxxxxxxxxxxxxxxxxxxxxx

Subcontractor____________________________________________$____________________

3. Section xxxxxxxxxxxxxxxxxx

Subcontractor____________________________________________$____________________

4. Section xxxxxxxxxxxxxxxxx

Subcontractor____________________________________________$____________________

TOTAL OF ITEM 2: $____________________________________________________

ARTICLE 3 - COMPLETION OF WORK AND LIQUIDATED DAMAGES

COMPLETION OF WORK: It is agreed that time is of the essence of this Contract. The General Contractor agrees to commence, prosecute and complete the Work of this Contract on or xxxxxxxxxxxxxxx.

TIME AS ESSENTIAL CONDITION: It is understood and agreed that the commencement of and Substantial Completion of the Work are of the essence of each and every portion of the Contract Documents wherein a definite and certain length of time is fixed for the performance of any act whatsoever, and where under the Contract Documents any additional time is allowed for the completion of any work, the new time fixed by such extension shall be of the essence of this Contract. It is understood and agreed that the time for the Substantial Completion of the Work is reasonable, taking into consideration the average climatic range and usual industrial conditions prevailing in this locality.

PROGRESS AND COMPLETION: The Contractor shall commence work promptly upon execution of this Contract and shall prosecute and complete the Work regularly, diligently and uninterruptedly at such rate of progress as will ensure Substantial Completion within the stipulated time period.

LIQUIDATED DAMAGES: Since the amount of damages and losses to the Owner will be difficult if not impracticable to ascertain, should the General Contractor fail to Substantially Complete the Work of this Contract or portion thereof in accordance with the provisions of the Contract Documents on or before the time stipulated, or such time stipulated by an extension of time granted in accordance with the provisions of the Contract, the General Contractor shall pay to the Owner not as a penalty, but as liquidated damages the sums for each Phase indicated in the Phasing of Work specified in Division I of the Contract Documents.

The Owner will recover such liquidated damages by deducting the amount thereof from any moneys due or that might become due to the General Contractor, and if such moneys should be insufficient to cover the amount of liquidated damages incurred, then the General Contractor or the Surety shall pay the amount due.

EXCUSE BY FAILURE OF PRESUPPOSED CONDITIONS: The General Contractor shall not be charged for liquidated damages or for any excess costs when the delay in Substantially Completing the Work is due:
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1.    to any preference, priority, or allocation order duly issued by the United States Government; or

2.
to unforeseeable causes beyond the control and without the fault or negligence of the General Contractor, including, without limitation, Acts of God, or of the public enemy, acts of the Owner, acts of another contractor in the performance of a contract with the Owner, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusual weather; or to any delays of his subcontractors, Filed Subcontractors, or suppliers occasioned by any of the causes specified in 1 and 2 of this paragraph; provided, however, that the General Contractor shall, within seven (7) days from the beginning of such delay notify the Owner and the Architect in writing of the cause and extent of the delay, unless the Owner so grants a further period of time.    The Owner will ascertain the facts and extent of the delay and notify the General Contractor within a reasonable time of his decision on the matter.

ARTICLE 4 - PAYMENTS TO CONTRACTOR

Within fifteen (15) days after receipt from the General Contractor, at the office of the Architect, of a Periodic Estimate requesting payment of the amount due for the preceding month, the Owner will make a periodic payment to the General Contractor for

The work performed during the preceding month,

The materials not incorporated in the Work but delivered and suitably stored at the site (or at some location agreed upon in writing) to which the General Contractor has title, or to which a Subcontractor has title and has authorized the General Contractor to transfer to the Owner.

Less the following retention items:

a.
A retention based on Owner's estimate of the fair value of his claims against the General Contractor.

b.
A retention for direct payments to Subcontractors based on demands for same in accordance with the provisions of Section 39F of Chapter 30 of the General Laws.

c.
A retention not exceeding five percent (5) of the approved amount of the periodic payment.
After the receipt of a Periodic Estimate requesting final payment and within sixty-five (65) days after the General Contractor a) fully completes the Work; or b) substantially completes the Work so that the value of the Work remaining to be done is, in the estimate of the Owner, less than 1 percent of the original Contract Price; or c) substantially completes the Work and the Owner takes possession for occupancy, whichever occurs first, the Owner shall pay the General Contractor the entire balance due on the Contract less:

1.  A retention based on the Owner's estimate of the fair value of the Owner's claims against the General Contractor and of the cost of completing the incomplete and unsatisfactory items of work.

2.  A retention for direct payments to Subcontractors based on demands for same in accordance with the provisions of Section 39F of Chapter 30 of the General Laws, or based on the record of payments by the General Contractor to the Subcontractors under this Contract if such record of payments indicates that the General Contractor has not paid Subcontractors as provided in Section 39F of Chapter 30 of the General Laws.

If the Owner fails to make payment as herein provided, there shall be added to each such payment, daily interest at the rate of six (6) percent per annum, commencing on the first day after said payment is due, and continuing until the payment is delivered or mailed to the General Contractor, provided, that no interest shall be due, in any event, on the amount of a periodic estimate for final payment until fifteen (15) days after receipt of such a periodic estimate from the General Contractor, at the office of the Architect. The General Contractor agrees to pay to each Subcontractor a portion of any such interest paid in accordance with the amount due each Subcontractor.

The Owner may make changes in any Periodic Estimate submitted by the General Contractor and the payment due on said Periodic Estimate shall be computed in accordance with the changes so made, but such changes or any requirement for a corrected Periodic Estimate shall not affect the due date for the periodic payment or the date for the commencement of interest charges on the amount of the periodic payment computed in accordance with the changes made as provided herein; provided, that the Owner may, within seven (7) days after receipt, return to the General Contractor for correction, any Periodic Estimate which is not in the required form or which contains computations not arithmetically correct and, in that event, the date of receipt of such periodic estimate shall be the date of receipt of the corrected periodic estimate in proper form and with arithmetically correct computations. The date of receipt of a periodic estimate received on a Saturday shall be the first working day thereafter, Saturdays, Sundays, and legal holidays excluded.

ARTICLE 5 - PAYMENTS TO SUBCONTRACTORS

Periodic payments for work performed by a Subcontractor, which are included in a Periodic Estimate submitted by the General Contractor, to be made to the General Contractor for payment to the Subcontractor shall be paid to the Subcontractor forthwith after receipt thereof by the General Contractor, less any amount claimed by the General Contractor in a letter containing a breakdown of the claim and sent to the Subcontractor and Architect with such payment; provided that a General Contractor, who has received a Periodic Estimate for a payment in proper form from a Subcontractor within three (3) days, Saturdays, Sundays, and Holidays excluded, before the due date of the General Contractors Periodic Estimate for the same payment period to the Owner shall make payment to such Subcontractor for work done in such payment period less any amount claimed by the General Contractor in a letter containing a breakdown of the claim and sent to the Subcontractor and Architect with such payment, even though the General Contractor does not submit a Periodic Estimate to the Owner for that payment period, and provided, further, that the Owner shall take all reasonable steps to compel the General Contractor to make payment to the Subcontractors as provided in this paragraph, and upon the written request of a Subcontractor setting forth the amount payable but not paid, a copy of which shall be sent to the General Contractor, shall make direct payment to the subcontractor, and such direct-payment to a Subcontractor shall discharge the obligation of the Owner to the General Contractor to the extent of any such payment.

Not later than the sixty-fifth (65th) day after each Subcontractor fully completes his portion of the work in accordance with the Contract Documents, the entire balance due under the Subcontract shall be due the Subcontractor and shall be paid to the General Contractor by the Owner for the account of the Subcontractor and in partial payment of the amount due under the General Contract; provided however that the Owner may withhold from such partial payments all amounts retained by the Owner pending his determination that said portion of the work is satisfactory or in consequence of any legal proceedings or statutory liens. The General Contractor shall forthwith pay to the Subcontractor the full amount received as aforesaid from the Owner for the account of such Subcontractor less any amount due the General Contractor under the Subcontract: and the Owner may take such steps as he may deem necessary to arrange that such amounts are paid by the General Contractor to the Subcontractor forthwith: if within ten (10) days after the aforementioned sixty-fifth (65th) day, the Subcontractor has not received from the General Contractor the entire balance due on the Subcontract, less the aforesaid amounts, the Subcontractor shall give the Owner and the General Contractor written notice of such failure to receive payment and of the amount so payable, but not paid, by the General Contractor. Thereupon the Owner shall make, out of sums payable to the General Contractor on the General Contract, direct payment to the Subcontractor of the entire balance due on the Subcontract less the aforesaid amounts. Such direct payment by the Owner to any Subcontractor and any payment to a General Contractor for the account of a Subcontractor as here in before provided shall discharge the obligation of the Owner to the General Contractor to the extent of such payment.

The Owner shall not include in any direct payment made to a Subcontractor pursuant to this Section any amount claimed from that Subcontractor by the General Contractor in a letter containing a breakdown of the claim and sent to the Owner within ten (10) days after the receipt by the General Contractor of the copy of the request of the Subcontractor to the Owner for direct payment.

ARTICLE 6 - CONTRACT DOCUMENTS
The Contract Documents consist of the following, together with this Agreement between Contractor and Owner:

Vote of Corporation Authorizing Execution of Contract;

Form for Subcontract Between Contractor and Subcontractor;

Performance Bond;

Payment Bond;

General Conditions of the Contract for Construction Supplementary Conditions;

Classifications And Minimum Wage Rates;

City of Salem City Ordinance;

Specifications (Divisions 1 through 16);

Addenda;

Contract Drawings.

ARTICLE 7 - CLASSIFICATION OF OCCUPATIONS AND MINIMUM WAGE RATES

The Schedule of Classification and Minimum Rates of Wages set forth in the Contract Documents has been determined by the Commissioner of Labor and Industries in accordance with Chapter 149, Section 27 of the General Laws, as amended, and is specifically incorporated in and made a part of this Contract.

ARTICLE 8 - TERMS REQUIRED BY LAW

This Contract shall be considered to include all terms required to be included in it by the Massachusetts General Laws, Chapter 149 of the General Laws, as amended, and all other laws, as though such terms were set forth in full herein.

IN-WITNESS WHEREOF, the parties hereto have hereunto set their hands and seal, the Owner by its authorized representatives who, however, incur no personal liability in reason of the execution hereof or of anything herein contained, both in quadruplicate, as of the day and year first above stated.

GENERAL CONTRACTOR:

By: __________________________________ (Seal)

OWNER:
City of Salem


By: _________________________________

        Stanley J. Usovicz, Jr., Mayor

       _________________________________ 

        Albert C. Hill, Jr., Purchasing Officer

       As to form,

       _________________________________

         John D. Keenan, Jr., Asst. City Solicitor 

AUDITOR’S CERTIFICATION

Under the provisions of General Laws, Chapter 44, Section 31 C, I hereby certify that an appropriation in the amount of this Contract is available and that an officer(s) or agent(s) of the City has been authorized to execute this Contract and approve all requisitions and change orders.

______________________________________

Bruce Guy, Auditor/Finance Director

TAX COMPLIANCE BY GENERAL CONTRACTOR

Pursuant to M.G.L. Chapter 62C, Section 49A, I certify under the penalties of perjury that I, to the best of my knowledge and belief, have filed all state tax returns and paid all state taxes required under law.

_____________________________



___________________________

Social Security Number





Signature of Individual

or Federal Identification Number




or Corporate Name

Corporate Seal






___________________________

Corporate Officer (if applicable)
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